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July 14, 1993 Via Courier

Ms. Donna Searcy

Secretary

Federal Communications Commission
Washington, D.C. 20554

Re: MM Docket No. 92-265
Dear Madam Secretary:
Enclosed for filing in the above referenced proceeding please find an

original and eleven copies of the Opposition of Consumer Satellite Systems,
Inc. to Petitions for Reconsideration submitted pursuant to the provisions of

L sec_tion 1.429(f) of the Commission's rules,
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The Commission has acted correctly in applying the rules on a prospective basis to
all existing contracts. If any one thing is clear from the Act and the record, it is that
Congress was deeply concerned about the rampant discrimination extant in the program
licensing market. Congress did not intend to grandfather existing contracts and thereby
delay the application of the remedy to discrimination for years hence.

B. THE COMMISSION ACTED CORRECTLY IN APPLYING THE
RULES AGAINST A VERTICALLY INTEGRATED PROGRAMMING
VENDOR IRRESPECTIVE OF WHERE DISCRIMINATION OCCURS.

TWE argues that the rules should be applicable only within markets where the
programming vendor is in fact vertically integrated - "i.e. , where it holds an attributable

1.8 _ % 1. _2 3 e e ] Y [ jr— I 2 h & PR

oy

' I

those areas, there might be some basis for the TWE position. The facts, however, do not
support such a limit to the applicability to the rules.

As reflected in its comments and reply comments, CSS has faced and is facing
extreme discrepancies in the prices, terms, and conditions it must accept for programming
when compared with comparably sized cable operators and other cable affiliated HTVRO
distributors. Discriminatory practices occur in markets throughout the entire nation
without regard to whether or not there is a vertically integrated competitor in any
particular market. ‘

There is nothing in the record to indicate that Congress intended to limit the
application of the rules only to markets where the vertically integrated cable systems



intend that the Commission shall encourage arrangements which promote the
developmmt ofnew technologles provxdmg fac:inaes based competition to cable
g Drogre : y cable. (Conference Report at

p. 74 - emphas:s added )
It is clear from the foregoing that Congress did not intend to limit the Act to areas
where non-cable technologies are competing with the vertically integrated cable operators.

According to the logic argued by TWE, a programming vendor could not be held
accountable for its refusal to deal with an MMDS or HT VRO distributor in an area not
served by cable since such refusal would have not have occurred in a market where the
MVPD is competing with the programming vendor's affiliated cable system. Such logic
flies in the face of the clear purpose of the Act and the Conference Report.

1L OPPOSITION TO PETITION FOR CLARIFICATION AND
RECONSIDERATION OF DISCOVERY COMMUNICATIONS, INC.

A THE COMMISSION SHOULD NOT ESTABLISH ANY ADDITIONAL
BURDENS FOR AN MVPD TO BRING A COMPLAINT WITH
RESPECT TO AN EXISTING CONTRACT.

In the Petition for Clarification and Reconsideration submitted by Discovery
Communications, Inc. ("Discovery") it is requested that the Commission permit the
reformation only of those contracts that “significantly harm the distributor’s ability to
compete in the marketplace." CSS would submit that the Act and the rules as
promulgated by the Commission presently contain sufficient protection for programming
distributors to avoid the reformation of contracts where there is no discrimination or
where there is justification for the discrimination. To establish a new jurisdictional
threshold and require a showing of “significant harm" would establish criteria not
envisioned by Congress and would place an insurmountable burden on the Commission in
trying to determine which claims do and do not meet the burden. Regardless of whether a
contract is new or existing, if the prices, terms and/or conditions merit a complaint by an

MVPD under the Act, that MVPD should be permitted to seek reformation and relief.






while their economic study may contend that there is a lack of incentive to discriminate,

the facts with respect to Viacom's licensing of services are these:

o Top rate paid by a cable operator for carriage of the Viacom services
MTYV, VH-1, and Nickelodeon - $0.60.!

0 Estimated rate paid by cable affiliated HT VRO distributor for MTV, VH-1,
and Nickelodeon - $2.40.

0 Rate paid by CSS for MTV, VH-1, and Nickelodeon - $3.85.

Thus, while Viacom may argue that it is has no incentive to discriminate and while
it may put forward all of the economic studies imaginable, there is no avoiding the fact
that CSS, as an independent HTVRO MVPD, is and has been paying rates to Viacom
which appear to be extraordinarily high in relation to rates paid by cable systems with
fewer subscribers than CSS and by cable affiliated HT VRO distributors.

The Order states that the Commission would revisit the issue of an exemption for
programming vendors "to the extent that parties are able to provide information regarding
the incentives and past conduct of vendors with de minimus vertical interests". (Order at




Iv. CONCLUSION.

Virtually without excention. the Petitinns for Reconsideration filed by these and
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considered by the Commission in the rule making. The Notice of Proposed Rule Making
was extremely thorough and the comments and replies provided more than enough
information for the Commission to act in formulating the Order and the rules. The
Commission has crafted rules which have adequate protection for reasonable business
practices and, in a nutshell, if a programmer is acting fairly and in a non-discriminatory
fashion, it has no cause for concern.

Based upon the Petitions for Reconsideration and other information filed to date,
the Commission should not take any action to revise the rules in any manner which further
limits the ability of an aggrieved MVPD to redress grievances before the Commission.

July 12, 1993

Respectfully submitted,
Hardy & Ellison, P.C.
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Mark C. Ellison




